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DAVID MCGINLEY and CHERYL D.
MCGINLEY, husband and wife; and
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VINCENT P. DONAHUE, JR., and
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SUPERIOR COURT OF NEW JERSEY

" CHANCERY DIVISION
. CAPE MAY COUNTY
: DOCKET NO: CPM-C-3-08

CIVIL ACTION
SUMMONS

— s
THE STATE OF NEW JERSEY

TO THE ABOVE NAMED DEFENDANTS:
CITY OF SEA ISLE CITY

The Plaintiff, named above, has filed a lawsuit against you in the Superior Court of New
Jersey, The Complaint attached to this Summons states the basis for this lewsuit. If you dispute
this Complaint, you or your attotney must filc a written Answer or Motion and Proof of Service
with the Deputy Clerk of the Superior Court in the County listed above within 35 days from the
date you received this Summons, not counting the date you received it. (The address of each
Deputy Clerk of the Superior Court is provided.) If the Complaint is one in foreclosure, then you
| must file your written Answer or Motion and Proof of Service with the Clerk of the Superior

Court, Hughes Justice Complex, P.O. Box 971 Trenton, New Jersey 08625-0971.
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A filing fee payable to the Clerk of the Superior Court must accompany your Answer or
Motion when it is filed. You must also send a copy of your Auswer or Motion to Plaintiff's
attorney whose name and address appear above, or to Plaintiff, if no atiorney is named above. A
telephone call will not protect your rights; you must file and setve a written Answer or Motion
(with fee of $135.00) if you want the Court to hear your defense.

If you do not flle and serve a written Answer or Motion within 35 days, the Court may
enter & judgment against you for the relief Plaintiff demands, plus interest and costs of suit, If
judgment is entered against you, the Sheriff may seize your money, wages or property to pay all
or part of the judgment,

If you cannot afford an attorney, you may call the Legal Services office in the County
where you live. A list of these offices is provided. If you do not have an attorney and are not
eligible for free legal assistance, you may obtain & referral to an attorney by calling one of the
Lawyer Referral Services. A list of these numbers is also provided,

DATE: 4/14/Q8 I OOIU\L \-) ] Q.j_ﬁ_/u

THBDDORE J. FETTER
Clerk of the Superior Court

NAME OF DEFENDANT TO BE SERVED: Theresa Innes, Clerk

ADDRESS OF DEFENDANT TO BE SERVED:  City of Sea Isle City
4416 Landis Avenue
Sea Isle City, NJ 08243
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FORD, FLOWER & HASBROUCK
Attorneys At Law

Central Square, Suite 424

P.Q. Box 405

New Road & Central Avenue
Linwood, New Jersey 08221

(609) 653-1500

Attorneys for Plaintiffy

DAVID MCGINLEY and CHERYL D,
MCGINLEY, husband and wife; and
MARIA BELLO,

Plaintiffs,

Y.

VINCENT P. DONAHUE, JR., end *
TERESE M, DONAHUE, hushand and
wife; KENNETH MARTABANOQ and
KAREN MARTABANQ, husband and
wife; CITY QF SEA ISLE CITY, a body
corporate and politie; and ROBERT
BOWMAN, Building Inspector, City of Sea
Isle City; JOHN DOES 1-10; JANE DOES
1-10; ABC CORPORATIONS 1-10 (being
fictitious names), jointly, severally and in
the altemnative,

Defendants

say that;

Apr 14 2008 11:23 P.25

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION

: CAPEMAY COUNTY
: DOCKET NO: CPM-C-3-08

IV CTi
AMENDED COMPLAINT

Plaintiffs, David & Cheryl McGinley, husband end wife, residing at 1 Bridlebrook Lane,
Media, Delaware County, Pennsylvania, and Maria Bello, with a mailing address ¢/o Tom

Fouladi, 10866 Willshire Boulevard,.Los Angeles, CA 90024, complaining of the Defendants,

FORD, FLOWER & HASHBROUCK * Attorneys at Lsw
Linwood, New Jersey 08221
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1,

its entirety.

2.

a.

FIRST COUNT

All of the Paragraphs of the Verified Complaint heretofore filed in this cause are

hereby and herewith incorporated by reference, in lieu of setting forth same at length, A copy of

the Verified Complaint is attached to this pleading as “Exhibit A" and s incorporated herewith in

The Defendants are demonstrably on notice that their construction activities are

illegal and are proceeding with construction at their own risk.

WHEREFORE, Plaintiffs demand judgment for:

An Order for temporary and permanent restraints againgt the Defendants
precluding them from any further construction of the proposed project;

An Order compelling the Defendants to obtain the proper approvals under
CAFRA and any other applicable environmental law and to strictly comply with
such approvals;

An Order requiring the Defendants to demolish and remove the illegal structure
that they are erecting on the premises;

Attomney's foes and costs;

Civil penalties as provide by law; and

Such further relicf as the Court may deem equitable and just.

FORD, FLOWER & HASBROUCK ' Aworaeys a¢ Law
Linwood, New Jersey 08221
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SECOND COUNT

3 All of the allegations of all of the Paragraphs of the preceding Count, including the
pleading incorporated by reference therein, are by this reference incorporated, in lieu of sctting forth
same &t length.

4, The City of Sea Isle City is a body corporate and politic, organized and subsisting
under the laws of the State of New Jeraey.

S. The Defendant, Robert: Bowman, is the Building Inspector/Zoning Officer of the
City of Sea Isle City and, as such, is obligated by lew to issue permits and to otherwise allow
construction within the municipality which is in compliance with the Ordinances of the City of Sea
Isle City and the laws of the State of New Jersey.

6. For all of the reasons which are hereinabove set forth, Plaintiffs aver that the
structure being erected by the Defendants is an illegal expansion of e non-conforming structure.

7. On information end belief, the comstructlon by the Defendants violetes the
Ordinances of the City of Sea Isle City and the State of New Jerscy.

8 On information and belief, the construction is not in compliance with the terms of
the CAFRA permit.

e Notwithstending that the Plaintiffs have brought the violations of law to the
attention of the Defendant City of Sea Isle City and the Defendant Bowman, the City and its Zoning

Officer/Building Inspector have issued permits for the illepal construction and have refused to issue

an Order 1o ceasc and desist.

FORD, FLOWER & HASBROUCK ' Arcomeyy ar Law
Linweood, New Jersey 08221




FORD FLOWER &HASBROULK Fex:6036538887 Anr 14 2009 11:24 P. 28

10.  The action by the City of Sea Isle City and its Zoning Officer/Bullding Inspector is

illegal, witra vires and void.

WHEREFORE, Plaintiffs demand judgment for:

a, An Order for temporary and permanent restraints against the Defendants
precluding them from any further construction of the proposed project;

b, An Order compelling the Defendanta to obtain the proper approvals under
CAFRA and any other applicable environmental law and to strictly comply with
such approvals; .

c. An Order requiring the Defendants to demalish and remove the illegal structure
that they are erecting on the premises;

d. An Order requiring the City of Sea Isle City to issue a stop work order;

c. An Order requiring the City of Sea Isle City to revoke the building permit issucd
to the Defendants;

f. An Order requiring the City of Sea Isle City to require demolition of the illegal
structure;

g Attorney’s fees and costs;

h. Civil penalties as provide by law; and

FORD. FLOWER & HASBROUCK * Arorncys ar Law
Linwood, New Jerscy 0822]
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i, Such further relief as the Court may deem equitable and just.

Dated: April 8, 2008

CERTIFICATION PURSUANT TO RULE 4:5-1

Plaintiffs hereby certify that the matter in controversy is not the subject of any other action
pending in any Court or of a pending arbitration proceeding, and no other action or arbitration
proceeding is contemplated, and to the best of Plaintiffs’ knowledge, no other parties should be
joined in the within action.

DESIGNATION OF TRIAL COUNSEL
PURSUANT TO R. 4:25-4

This Plaintiffs herewith designate Willis F. Flower, Esquire of the law firm of Ford, Flower

& Hasbrouck as trial counsel.

NOTIFICATION TO THE ATTORNEY GENERAIL
Pursuant to N.J.S.A. 2ZA:33A-11, the Attorney General's Office has been notified of this

Amended Complaint.

FO FLOWE QUCK
At '

Dated: April 8, 2008 /% W
WALLIS E<PLOAER, ESQUIRE

FORD, FLOWER & HASBROUCK * Artormeye a¢ Law
Linwood, New Jersey 0822)
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HANKIN SANDMAN & PALLADINO
A Professional Corporstion

30 South New York Avenue

Atlantie City, New Jersey 08401

(609) 344-5161

Apr 14 2008 11:24 P31

JAN 0 3 2008

FILED

Office of tha &g

Rartor Coun Cork

HOWRRD M, B @"W“" Sourt

Attorneys for Plaintiffs, David and Cheryl McGinley

DAVID MCGINLEY and CHERYL D.
MCGINLEY, husband and wife,

Plaintiffs,
V.,

VINCENT P. DONAHUE, JR,, and
TERESE M. DONAHUE, husband and
wife; KENNETH MARTABANO snd
KAREN MARTABANO, husband and
wife; JOHN DOES 1-10; JANE DOES -
10; ABC CORPORATIONS 1-10; and
DEF PARTNERSHIPS 1-10 (being
fictitious nemes), joint, severally and in
the alternative,

Defzndants.

SUPERIOR COURT OF NEW JERSEY
CAPE MAY COUNTY
LAW DIVISION
Civil Action

DOCKETNO. chM-c.  3-0F

VERIFIED COMPLAINT

Plaintiffs, David and Cheryl McGinley, husband and wife, residing at 1 Bridlebrook Lane,

Media, Delaware County, Pennsylvania, by way of Verified Complainl, sey:

1. Cheryl McGinley is the record owner of real property, which she and David McGinley
seasonally occupy, located at 6709 Pleasure Avenue, Sca Isle City, Cape May County, New Jersey,

also known as Unit A in Block 67.01 Lot 10 on the Official Tax Map of Sea Isle City. (Exhibit

wA": Deed),!

"I The Exhibits attached hereto arc the same Exhibits attached to the Certification of Raymond J.

Went, Jr., Esquire,

-1-
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THE DEFENDANTS
2. Defendants, Vincent and Therese Donohue, reside at 48 Tanglebrook Drive, Holland,
Bucks County, Pennsylvania,
.3. Defendants, Kenneth and Karen Martabano, reside at 4006 Pleasure Avenue, Sea Isle

City, Cape May County, New Jersey,

THE PROPERTY
4, The Donochues and the Martabanos (collectively the “Defendants™) are the record owners
of real property located at 6709 Pleasure Avenue, Sea [sle City, Cape May County, New Jersey, also
known as Block 67.01 Lot 11.01 (C-B) on the Official Tax Map of See Iele City. (hereinafter the
“Property™). (Exhibits “B" and “C": Deeds).
5, The Property is located in the R-2 Two Family Residential District where two-family
residences are a pormitted use. See, Sea Isle City Zoning Code § 26-46.1 b?
Th its
6. The Defendants recently obtained construction permits and a zoning certificate from the
City of Sea Isle to “reconstruct” their two-family residence .which, as will be discussed, is
nonconforming in sgveral aspects, (Exhibit “E™: Permits).
onformi ot
t Wigth

% Purguant to Code § 26-46.7, “No lot shell be lees than fifty (50" fect wide af the street

? The Sea Isle Zoning Code is availeble at the City’s website at www.sen-isleglfv.ni.ug however
the cited portions of the Code are attachad hereto at Exhibit “D”,

2.

© e —

I e el
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I

line ..."” [Emphasis added].

8, The Property is only eighteen'(18') feet wide at the strect line, (Exhibit “F*: Survey),

9. Photos taken in or around early December show that the Defendants completely removed
the prior nonconforming structure and all of the pilings leaving nothing but a vacant, nonconforming
lot. (Exhibit “G": Photos).

10. In or around mid-December, the “reconstruction” began.

11, Photos taken in mid- to-late December show the beginning stages of the “reconstruction”
at the Property Including newly enclosed first floor area end pilings for 2 new front yard deck that
will impermissibly extend closer to the front property line. (Exhibit “H": Photos). It also appears
the new structure is made entirely from new materials.

€ nfo truc
Front Yerd Set Back

12, Pursuant to Code § 26-46.4, “Each lot shull have a minimurm fifteen (15) foot setback
from the front property line. For properties fronting on the beach in which the longer dimension of
the lot is perpcndlcuiar 10 the beach, the front yard shall be between the property line on the beach
and the bullding, Accessory structures, iaatios, terraces and decks shall not be permitted within a
required front yard setback.”

13. The previous structure at the Property had an open deck wita a front yard setback of

1 On knowledge and belief, the survey attached heroto was a prior version of the proposed
gurvey submitted to the City and the portion of the revised survey also attached as Exhibit g _which
was recently faxed by the City to Rayinond Went - showe the front yard setback of 13,35 feet which was
mlssing from the prior survey).

£

C e w————— —— —_—
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13,35 feet at the westerly corer, (Exhibit “F"),

14.  According to the proposed survey, the westerly comner of the new structure will also

have a front yard setback of 13,358 feét. (Exhibit “F"),

15, The Defendants recently began the rough framing of the new structure and, on
Decernber 28, 2007, Plaintiff, David McGinley, personally observed that the former first floor open
deck in the front yard is now being enclosed. This is not shown on the proposed survey. (Eshibit
wEYY,

16. In addition, by enclosing the former deck (which will now be interior living space) and
given the location of some of the new pilings, the proposed new deck on the first floor will likely
extend even further into the front yard setback. Again, neither the enclosed first floor living space
nor the relocated de«.;k are shown on the proposed survey. (Exhibit "E*).

Lot Coverage
17. Pursuant to Code § 26-46.9,'thc smaximum lot coverage for the principal structure , .

, excluding decks on a lot ghall be thirty-five (35%) percent.”

18. According to the proposed survey, the principal structure is to be 46 feet by 39 feet for
a total aree of 1,794 square feet which would be just under the maeximurmn 35% percent lot coverage.
(Exhiblt “F”).

19, However, the newly enclosed first-floor living space is not shown on the proposed

survey.

20. Moreover, Plaintiff, David McGinley, also made rough measurements of the proposed

46 southerly well of the structure which appears to be larger than 46 feet.

21. Based on the foregoing, the new structure likely exceeds the 15% ot covernge maimo,

4.
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22. Inaddition to the foregoing, the proposed survey shows a flat rear wall, However, the
as-built, rough framed structure has bump-outs at the comners of the rear wall which may have also
impermissibly increased the lof coverage.

Floor Ares Ratio

.23' Pursuant to Cods § 26-46,10, the “maximurn floor area ratio for all lots shall be seve-
tenths (0.7) [excluding] attached decks.”

24, Pursuant to Code § 26«11, “Floor Areq shall mean the sum of the gross borizontal ateas
of the several floors of the building . . . measured from the exterior faces of exterior wells, or from
the center line of party walls separating two (2) buildings.” |

25.  Pursuant to Code § 26-11, “Floor Area Ratio (FAR) shall mean the numericel
expression of the relationship of the floor area of a building to the size of the lots on which it is
sited.”

26, The proposed survcy denotcs a purported floor area ratio of 0.7. (Exhibit “E).

27. Howevet, the first, second and third floor area calculations on the proposed survey are
incorrect and/or the ;,s-built rough framed structure is lerger than that proposed on the survey. As
guch, the floor arca ratio of the new,structure is greater than the maximum permitted ratio 0f 0.7,

98, In addition to the foregoing, the bump-outs et the corners of the rear well may have also
impermissibly increased the floor area ratio beyond the permiltted 0.7 maximum,

Impervious Coverage

29. ‘Pursuent to Code § 26-36.a., “The maximum permitted coverage in all zoning districts

chall be seventy (70%) of the lot area, except as specified herein . . "

30. Code § 26-11 provides, in part:

-5-
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————aia o eiraevEStamd e e

Impervious Coverage shall mean land surface areas that do not allow
rainwater to be directly absorbed by the ground or any other natural or
man-made surface which does not permit infiltration of water or which
causes surface runoff. All buildings parking areas, roads sidewalks and

any aereas of concrete or asphalt shall be considered impervious coverage
within this definition.

31, The proposed survey does not reflect the proposed impervious coverage at the Property
and therefore Plaintiffs are unable to determine whether the Property will conform to the impervious

coverage requirements. (Exhibit “F").

(N

PLAINTIFFS' PRIOR NOTICE TO THE DEFENDANT QWNERS

‘32, On November 2, 2007, before the “re-construction” began on the Property, the
Plaintiffs’ attorney, Michael Gillin, sent a letter to Sea Isle City Mayor Leonard Desidario, with
copies to the Defendants, explaining the Plaintiffs’ concern with the proposed plans. (Exhibit *I":
Letter from Gillin to the City).

33, OnDecember 1 1,‘2007. the Plaintiffs’ locel counsel, Raymond Went, sent a letter to Sea
Isle City Zoning Officer, Robert Bowman, with copies to the Defendants, again explaining the
Plaintiffs’ concerns ebout the proposed plans, (Exhibit “J": Letter from Went to.the Bowman).

34, The Defendants did not respond to Plaintiffs’ correspondence but instead decided to

proceed with their project without addressing eny of these issuss,

JO ES
35 Plaintiffa have had an insufficient amount of time to identify other unknown individuals

or entities who also may be lizble for the claims set forth in this Verified Complaint, and, as such,

-6-
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Plaintiffs hereby designate said unknéwn individuals or entities as John Does 1-10, Jane Does 1-10,

ABC Corporations énd DEF Partrierships, being fictitious names. Plaintiffs reserve the right to

amend this Verified Complaint end name said unknown individuals or entities as additional

defendants pursuant to the Rules of Court.

FIRST COUNT

46. Plaintiffs repeat and incorporate Paragraphs 1 through 35 of this Complaint as if fully

set forth herein.

37. Code § 26-17.4, provides as follows: “Non-Conformity. The provisions of NJ.S.A.

40:55D-68 shell be applicable.”

38. Pursuant to N.J.S.A. 40:35D-68:

39,

40,

Any nonconforming use or structure existing at the time of the passage
of an ordinence mey be continued upon the lot or in the structure s0
occupied and any such structure mey be restored or repaired in the event
of partial destruction thercof, [Emphasis added].

Code § 30-2.2.c. provides, in part:

Nothing contained herein shall be intended or is intended to permit any
use to be created which is nonconforpring or to permit any
nonconforming structures or conditions to be expanded without first
obtainlng al] other necessary governmental approvals, including, but nat
lirnited to variance relief,

The Defendants totally destroyed the pre-cxisting nonconforming structurs on the

nonconforming lot and may not re-construct the residence without the appropriate variance relief,

41,

proposed survey end will also increake the intensity of the pre-existin

On knowledge and belief, the as-built structure otherwise does not conform with the

-

g non-conformities.
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42, The structure, a8 designed and/or as-built, 1s otherwise in violation of the City's Zoning
Code n‘nd!or the Municipal Land Use Law.

43. The abovementioned wrongful conduer and the resulting structure has end/or will
proximately cause immediate and irrebair_able harm to Plaintiffs including, without limitation, loss
of views and other property rights.

WHEREFORE, Plaintiffs, Cheryl and David Mchnlcy, demand judgment:

A, For temporary and permanent restraints ggainst the Defendants precluding them from

any further construction of the proposed project;

B. Compei]ing the Defondants to remove the structures at the property and precluding

them from constructing anything at the Property;

C. Such other relief this Court deems equitable and just,

SECOND COUNT

44. Plaintiffs repeat and incorporate Paragraphs 1 through 43 of this Complaint as if fully

get forth herein.

45, Thls Second Count is brought pursuant {0 the Environmental Rights Act, N.JS.4.
2A:35A-1 ef seq.

46. Pursuantto N.J.S.4. 2A:35A-4(e):

Any person may commence & ¢ivil action in a court of competcntjmisdictpn
ageinst any other porson alleged 10 be in violation of any statute, regulation
or ordinance which is designed to prevent or minimize poliution, impairment
or destruction of the environment. The action may be for injunctive or other
equitable reliefto compel compliance with & statute, regulation or ordinance,
or 1o assess civil penalties for the violation a8 provided by la.w. Ths actlon
may be commenced upon the allegation that & person is in violation, either

-8-
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contiquuusly or Intermittently, of a statute, regulation ot ordinance, and that
there i3 a likelihood that the violation will recur in the future.

47. The Property is located within 150 feet from the landward limit of a beach or dune and,
as such, pursuant to the Coastal Area Facility Review Act, MJ.SA. 13:19-5 (“CAFRA"), the
Defcnd.ants must obtain CAFRA approval(s) from the New Jersey Department of Environmental
Protection (“NJDEP") and build in sh‘ic\;, accordance with such approval(s).

48. On knowledge and belief, the as-built structure is or will be inconsistent with the
NJDEP's approval(s), if any, because the ag-built structure is or will be located closer to the sensitive
beach and dune areas than as shown on the proposed survey.

49, Pursuant to the Environmental Rights Act, N.J.5.4. 2A:35A-1, ez seg, Plaintiffs seek the
appropriate enforcement under CAFRA.

50, Absent said enforcement, the proposed project has and/or will proximaicly cause
impairment or destruction to the environment and will proximately cause Plaintiffs to incuwr
immediate and irreparable damages.

WHEREFORE, Pleintiffs, Cheryl and David McGinley, demand judgment for:

A An Order for temporary and permanent restraints against the Defendants precluding
them from any fur:hﬁx; construction of the proposed project;

B. An Order compeliing the Defendants to obtain the proper approvals under CAFRA
and any other applicable epvironmental law and to strictly comply with such
approvals;

.C. Attomey's fees and costs;

D. Civil penalties as provided by law; and,
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B, Such other relief this Court deems equitable &nd just.

HANKIN SANDMAN & PALLADINO
Coungeliors-at-Law
A Professional Corporation

Dated: January 2, 2007 | / {\,f']f Kél/ % -

WMGND?. iT, IR., ES@UIRE
brneys fof Plantiffs

C UANT TO RULE 4;5-1

The undersigned, Raymand J. cht, Ir., Bsquire, certifies on behalf of the above-named
Plaiotiffs, Cheryl snd David McGinley, as follows: |

1. { am an ettorney-at-law in the State of New Jetsey and am a member of the Jaw firm
of HANKIN, SANDMAN & PALLADINO, Counsellors at Lew, & Professional Corporation,
attorneys for Plaintiffs, Cheryl and David McGinley.

2. The matter in copiroversy in this case {5 not the subject of any other action pending
in any Court or of & pending Arbitration proceeding contemplated &t this time.

3. There are no other parties who should be joined in this action st this time,

4, I certify that the foregoing statements made by me are frue. [ am aware that if any of
the foregoing statements made by me are wilfully false, T am subject to punishment.

TRIAL COUNSEL DESIGNATION

Raymond J. Went, JT., Esquire, is hereby designated as trial counsel.

lmwwm

Pursuant to N.J.S.A. 2A:35A-11, the Attorney General’s Office has been notificd of this

Complaint.
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HANKIN SANDMAN & PALLADINO

Counscllors at-Law
A Profe al Corporatmu

Dated: January 2, 2007

(1

T JR, SQUIRE
omeyl for Pl ntiffs

S £ VE&LELQA’I‘ION
. T/?L"?'E— oF U A/;?"Ezséé

cOUNTY OF A TLANTIC

198,

1, David McGinley, of full age, being duly sworn according to law upon my oath, depose and

say:

I am the Plaintlff in the foregoing Complaint and ail of the fuctuelly allegations contained

therein are true and accurate to the best of my peraonal knowled:j W

David McGint@\

Sworn Egd subscribed before me on’
this &9 2 day of January, 2008,

_ Nots,ry Fu&Tc

"":Lm wm;s

1.




